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(Wher eupon, the follow ng
proceedi ngs were not of a
confidential nature and were had
in open court.)

MS. SODERNA: | think we can go out of in
camera now.

JUDGE Gl LBERT: Ckay. Back in the public
record.

BY MS. SODERNA:

Q And you're confident that your sales agents
operating in Illinois are effectively communicating
to consumers that your four- to five-year fixed-rate
contracts offer price stability rather than savings;
is that right?

A Yes, |'mvery confident.

Q And at | east you believe that that's what
they're trained to do; right?

A Correct.

Q And just to be clear, agents are not
trained to tell consunmers that U S. Energy's
| ong-term contract is some sort of hedge or an
i nsurance policy; is that right?
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A No, they're not.

Q Rat her, agents are trained to refer to the
| ong-term products as price stability, as we
di scussed; right?

A That's correct.

Q Is it -- okay. We talked about that.
Sorry.

In your Exhibit 1.6 attached to your

direct testinmony is a welcome letter the Conpany

sends new customers. Do you have that in front of

you?

JUDGE Gl LBERT: Whi ch exhi bit?

MS. SODERNA: 1.6.

THE W TNESS: | don't have anything marked on
anyt hi ng.

MS. SODERNA: | have extra copi es.

MS. NAUGHTON: It's your Attachment 1.6.

THE W TNESS: Okay. | have it.
BY MS. SODERNA:

Q So this is -- right. This is a welcome
| etter that the Conmpany sends new custoners to

confirmall the material elements of the contract; is
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that fair?

A | wouldn't say all the material, but
generally it provides a recap of what they bought as
well as it provides a benefit of another notice to
the customer to confirmthat we're going ahead with
their sale. It provides some of the data fromit,
rem nds them of their cancellation period and the
extended cancell ation we give them  And we also
provide a graph on the back to provide them asurity
t hat they have an understandi ng of what their current
utility rates are, both in witing and with a vi sual
presentation as well as we identify our fixed price
agai nst that.

Q Ri ght .

And this letter, this one that you
attached was dated July 14, 2008; is that right?

A That's correct.

Q And | understand that you may have updated
this letter since, but for purpose of ny questions
we'll refer to this letter for this discussion. s
t hat okay?

A Yes.
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MS. NAUGHTON: For clarity, there's several

| etters | have that -- they reference account
nunbers. They all | ook pretty nuch the sane.
MS. SODERNA: | " m just |ooking at the first

one. Thanks for pointing that out.

MS. NAUGHTON: 17140068087

MS. SODERNA:  Yes.

Are we all on the sane page,

literally?

THE W TNESS: | think so, yes.
BY MS. SODERNA:

Q So let's |l ook at the second page of that
exhibit, which has the title Natural Gas Commodity
Price Information on it. And that shows a graph that

depicts a historic rate of natural gas in the Nicor

service area -- Nicor Gas service area. Do you see
t hat ?

A Yes, | do.

Q And that graph shows that -- it
demonstrates actually a five -- approximately a

five-year period from May 2003 to August 2008; right?
A Correct.
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Q And during that period -- over the two-year
peri od between May 2003 and August 2005, Nicor's PGA
hovered somewhere between approxi mately $0.60 and
$0.80; is that fair?

A That's correct.

Q And according to the graph, there was a
spi ke during the winter of 2005 2006 starting around
Oct ober 2005 and endi ng around February 2006 when the
price peaked at about $1.20 per therm for
approximately a nonth; would you agree?

A Generally, yes.

Q And then the price came back down to the

approximately $0.55 to $0.58 range from | ooks I|ike,

August '06 to February -- January, February ' 08;
right?

MR. McMANAMAN:  Well, you know what, Judge? |
mean -- | mean, | guess | have an objection, you
know, to the extent that -- | know M ss Soderna wants
the witness to confirm but the exhibit -- 1 mean,
the line shows -- and it's broke -- well, and it's

obvi ously broken up into quarterly increments. So. ..
MS. SODERNA: Ri ght . So | can strike that | ast
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guestion and move on because that's neither here nor
t here.
BY MS. SODERNA:

Q But | would Iike you to confirmwi th ne
t hat you notice the chart -- the graph shows a | arge
spi ke happeni ng around March of 2008; is that
accurate?

A Yes, generally around that tinme.

Q And even though the letter was dated in
July, would you agree with ne that the graph depicts
this spike as continuing through August 2008?

A Yes, | do.

Q And the fixed price this particul ar
customer agreed to pay was $1.17 for five years; is
that right?

A Yes, it was.

Q Woul d you agree with me that natural gas
prices have dropped significantly since October 2008?

A Since, yes.

MS. SODERNA: And |I'd like to introduce CUB

Cross- Exhi bit 9.
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(Wher eupon, CUB Cross-Exhibit
No. 9 was mar ked for
identification.)

MS. SODERNA: And this is a screen shot that |
saved from Nicor Gas's Website.

MR. McMANAMAN:  \What nunber is this one, Julie?

MS. SODERNA: This is 9.

That shows - -
BY MS. SODERNA:

Q Woul d you accept, subject to check, that ny
identification of this document is correct?

A Yes.

Q And the graph on this page depicts Nicor's
PGA gas costs from Oct ober 2008 through October 2009.
Do you see that?

A Yes.

Q And according to this graph, Nicor's PGA
has ranged from a high of $0.81 in September 2008 to
a low of $0.33 in September 2009; would you agree?

A Yes.

Q And it indicates that in October right now
the PGA is around $0.39, or that's what it states on
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this graph; right?

A Yes.

Q | forgot to give you a cal cul ator because,
unfortunately, you m ght need it for some of ny
guesti ons. It will be basic arithmetic, | prom se.

A Do | get to keep it? Is it a CUB
cal cul ator ?

Q So averaging out those highs and | ows, the
$0.81 high to the $0.33 low, would you agree with me
t hat that averages out to about $0.58 and a hal f?

And you can do the calculation, if you
want .

A Am | required? Can | -- | just understand
the price range. Am | required to do the
cal cul ation?

MR. Mc MANAMAN: Do you want to just make the
representation to him ask him some, subject to
check -- have you already done the math, Julie?

MS. SODERNA: Yes. But I"'m-- math is not

necessarily my strong suit. No, |'m ki dding.
Yes. No, | have done the math and
that is accurate. But | just wanted to give the
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wi t ness an opportunity to doubl e-check nmy math.

THE W TNESS: lt's just a straight average?
Not wei ghted or anything?

JUDGE Gl LBERT: | kind of |ike that subject to
check i dea.

MS. SODERNA: Okay. Subject to check.

THE W TNESS: Okay. |'Il1l agree.

BY MS. SODERNA:

Q So would you agree with me that the rate of
$1.17, that this U S. Energy customer accepted in
July 2008 is twice Nicor's average rate in the |ast
year ?

A Generally, yes.

Q Now, |I'm going to switch topics a little
bit and talk about the Conmpany's marketing areas in
I'llinois.

In response to CUB 2.12 regarding the
Conpany's know edge or information relating to the
areas targeted by contractors, the Company responded
that it has information based on where contractors --
contracts are actually obtained. Are you fam/liar
with that response?
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A Sorry. Say it again? What was the request
and the response?

Q The request was for the Company's know edge
or information relating to the areas targeted by
contractors. And the Conpany responded that it had
the informati on based on where contracts were
actually obtained.

| can show you the response if you
want to see it.

A Well, | wouldn't mnd just so |I understand
t he questi on.

Q Sure, for conpl eteness.

And | don't intend necessarily to
i ntroduce this as a cross-exhibit, but I"lIl just show
you.

MR. McMANAMAN:  Which number is it, Julie, that
you' re asking?

MS. SODERNA: 2.12.

BY MS. SODERNA:

Q So it's at the bottom of this page and the

answer's at the top of the next...

A 2.127?
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Q Ri ght .

A Okay. Yes, | see it.

Q Okay. So that seens to indicate that the
Conpany doesn't know before the fact where the
mar keting efforts will occur. That's what that seens
to say; would you agree?

A That woul d be generally correct. W
know -- wusually on the Friday before the week we're
told where they may market. But we don't know where
they actually did market until we have the contracts
in. | believe it's on a Friday.

Q Right. And we actually discussed that
with -- | actually discussed that with M. Hanmes.

A Oh, yeah. OCkay.

Q And | believe also with M ss Findley.

And so along those lines what | had
mar ked as CUB Cross-Exhibit 1, which I'"lIl provide to
you and |'ve got extra copies for anyone that doesn't
have it already.

MS. NAUGHTON: It's your Cross-Exhibit 17?

MS. SODERNA: Ri ght.
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BY MS. SODERNA:
Q And this is the information -- | presunme

this is the informati on you just referenced that the

Conpany knows the Friday before where -- the areas
where sal es agents are likely to market; is that
right?

A Yes. Can | just provide a little more to
t hat ?

Q Sure.

A Il1linois is unique in that the utilities,

as | recall over the |last few years, have asked that
mar keters start telling them what areas they're going
to be in. And | believe this process was set up so
that | believe every Friday, generally, the offices,
t hrough some mechani sm provide this information to
the sales and marketing office who then forwards an
e-mail to the utilities as per their request. " m
not sure if it's a tariff requirement or if it's nore
of a case that they've asked and then we've agreed to
comply and to work with themon it.

Q Can | interrupt you. When you said "they,"

do you mean --
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A The utilities.
Q The utilities.

So that would be Peoples Gas --

A Ni cor .

Q -- and Nicor Gas?

A And I'm not sure if it's all three.
Q Is it North Shore also?

A ' m not sure. But | know at | east, |

think, two of them for sure.

Q Do you recall generally when at what point

this -- the first e-mail we have -- | presune
everything was -- all of the e-mails were submtted.
But the first e-mail that | see was dated Friday,
February 9th, 2007. s that the approximate time

when the Conmpany started receiving this informtion?

A | don't recall.

Q Okay. So these e-mails are generated from
either Lisa Dhillon, is that right, or Alison
Dreizler?

A Yes, | see that.

Q And are those adm ns for the Conpany?

A | believe one is -- well, they're both in
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t he Marketing Depart ment. ' m not sure what their
titles are. | know one is an adm n.

Q Oh, I"'msorry.

A No, ny fault.

Q And are they in Ontario, or are they in
Chi cago?

A No, they're in Ontario.

Q And do you know who they get this

information fron?

A My understanding is it conmes in fromthe
regi onal offices. "' m not sure by who or in what
f ashi on. | can assume or make assunptions; but since
| don't know, | won't.

| just know it gets to them  And they

usually, | believe, are required or asked to send it
to the utilities on the Friday before the week.

Q And do you recall why the utilities
requested that information, the details behind it?

A No, | just -- no, | don't, actually. I
think they just wanted to know where --

Q You don't remenber if it had anything to do
with a |lot of conplaints being made to utilities, for
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exanpl e, regarding marketing efforts by U S. Energy

sal es agents?

A | don't recall that at all because | don't
believe we get a |lot of conmplaints fromthe utilities
general ly. But | don't believe that was why.

| think it's -- well, again, | don't
know. | just remember that they had asked. And I'm

assum ng that all marketers do that.

Q You don't recall having any conversations
regardi ng concerns by al dermen about the sales
activity from U.S. Energy sales agents? You don't

recall that?

A Not related to this activity, no.
Q Okay. |'m finished with that exhibit.
Thank you.
So I'll nmove on to another topic. I n

response to CUB's allegation that the Conpany targets
| ow-i ncome customers you had anal ysis prepared under
your direction in your rebuttal testinony to refute
that. And | don't want to tread on any
confidentially designated materi al s.

Once again, a statenment that you nade
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based on this analysis was designated as

confidential. And | believe that actually does, in

fact -- and I'msorry, it's at Page 20, Line 466.
466 and 467. Oh, wait. That's not

confidential -- oh, yes, it is. It's in the

broader - -

MS. NAUGHTON: Of the

MS. SODERNA: Yes.

MS. NAUGHTON: Y
MR. Mc MANAMAN:

confi denti al because,

es, it

Yeah,

rebuttal, this is?

is. Okay.

and this remains

remember, the Conpany had

received this information -- or | should say

purchased the ZIP code information, remenber? |

can -- it's pointed out

remenber which one it

is.

in a DR response. | can't

MS. SODERNA: The proprietary data.

MR. Mc MANAMAN:

coll ecting conpany or

Ri ght .

From the ZI P code

what ever ZI P code worl d.

MS. SODERNA: Even the aggregated, you know,

general concl usion not
specific data?

MR. Mc MANAMAN:

relating at all to the

Yeah,

you mean Lines 466 and
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the first part of 467?

MS. SODERNA: Ri ght, just that sentence.

MR. Mc MANAMAN: Yeah, that's probably not.

MS. SODERNA: Are you all confortable with nme
di scussing -- that's all | intend to reference with
regard to that testinmony.

MR. Mc MANAMAN: Sure. That can be public.

MS. SODERNA: Ckay. Great .

BY MS. SODERNA:

Q So at your rebuttal testinony on Lines 466
and 467 you state that it appears there's no
correlation between the | evel of business activity
and income |level, let alone a strong correlation. l's
t hat your testinmony?

A Yes, it is.

Q The Conpany has over -- or approxi mately
100, 000 customers in Illinois; is that right?
A Yes.

Q And you testified in your direct that nore
than twi ce that nunber have actually signed contracts
with the Conpany. s that your recollection?

A Well, actually over 550, 000 have signed
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since we've been here and | think during that year.
That's probably accurate.

Q And you testified that at | east one reason
about half the customers -- or half, at that time,
who signed contracts do not enroll is because they
fail your credit check process. I's that one reason?

A That's a major contributor, yes.

Q And, in fact, in response to Staff's DR
CSD 5. 24 the Conpany stated that -- and at that time,
as of May 2008, of the 150, 000 contracts signed since
2004 that did not become effective, 104,000 of them
did not become effective due to credit check reasons;
is that right?

A | don't have it in front of ne.

MR. McMANAMAN: Julie, are you asking himis
t hat what the data response says or is that -- or is
t he data response correct?

MS. SODERNA: Bot h.

BY MS. SODERNA:

Q So is that your recollection of data
response or would you like to see it?

A | read a lot of stuff. l'd like to see it
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unl ess there's -- you know. ..
Q Sur e. No probl em
MS. SODERNA: So | think just for purposes of
the record it m ght serve us to enter this as a
cross-exhibit. So this would be CUB
Cross- Exhi bit 10.
(Wher eupon, CUB Cross-Exhibit
No. 10 was marked for
identification.)
BY MS. SODERNA:
Q Why don't you take a |l ook and let nme know

when you' re ready.

A Okay. Yeah, | see that. That is what it
says.

Q So I'"'mgoing to ask just very |low | eve
mat h here -- or would you accept, subject to check,

that the 104, 000 divided by 150,000 total equates to
69. 3 percent?

A Yes.

Q If I did my math right.

A Checked it.

Q Check it | ater.
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In its data request response to

Staff's 2.01 and CUB 6.01, the Conpany provided the
nunber of total contracts signed by year. Are you
famliar with those data responses?

A | recall that we had them but | don't
remember what's in them

Q If I recite themto you, would you accept
them subject to check, or we can dig up that
response, too, if that would help.

A | believe | would.

MR. McMANAMAN: What nunmbers did you say,
Julie?

MS. SODERNA: 2.01 and 6.01.

3

Mc MANAMAN: s that Staff 2.01.

MS. SODERNA: Yes. Sorry. Staff 2.01 and CUB
6.01.

MR. Mc MANAMAN: Do you want me to just show a
copy of it to the witness?

MS. SODERNA: | mean, yeah, maybe he can just
| ook at it and then when | read them then we don't
necessarily have to enter it as a cross-exhibit. You

can just accept that those are the Company's
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responses.

THE W TNESS: 20017
BY MS. SODERNA:

Q Ri ght. The total number of contracts
signed per year from 2005 through 2008 was included
in CUB 6.01. And the contracts signed for 2004 were
included, | think, in Staff's 2.01. | think
that's -- that was what -- how | came up with those.

Okay. Yeah, so these responses
indicate that in 2004 38,811 customers contracted
with U S. Energy; right?

A Yes, it does.

Q And in 2005, the number was 110, 000; in
2006, the nunber was 110, 000; in 2007, the number was
130, 000; and as of May 2008 at that time
approxi mately 25,000 custoners had contracted with
t he Conpany; is that correct?

A Approxi mately, vyes.

Q Woul d you accept, subject to check, that
t hese amounts total to about -- or exactly 413,811
customers who signed contracts with the Conmpany
during that time frame?
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A Subj ect to check, yes.

Q And would you agree with ne, subject to
check, again, that the ratio of contracts signed
during that period to the ratio -- to the contracts
rejected for credit reasons during that period is
about 25 percent? And that is -- let me explain ny
met hodol ogy. | divided 104,000 into 413,811 to cone
up with that.

JUDGE Gl LBERT: | think you nmeant that the
ot her way around.

MS. SODERNA: The numerator was 104, 000. The
denom nator was 413, 811.

THE W TNESS: Okay. Yeah, that's generally
correct.

BY MS. SODERNA:

Q It's actually 25.13 percent.

A Okay.

Q CUB asked the Conmpany in its Data Request
2.13, which was served to the Company in June,
whet her it publishes a |list of credit worthiness and
t he Conpany responded in July stating that it does
not . I's that your recollection?

436



10

11

12

13

14

15

16

17

18

19

20

21

22

A That's correct.
Q And you're aware, aren't you, that the
Conpany | ater supplenmented this response in
December 2008 with an exhibit entitled Illinois Gas
Credit Acceptance Ratios. Are you famliar with that
document ?
A Yes, | am
MS. SODERNA: Ckay. l'd like to mark that
exhi bit as CUB Cross-Exhibit 11.
(Wher eupon, CUB Cross-Exhibit
No. 11 was marked for
identification.)

BY MS. SODERNA:

Q And 1'Il show it to you.

And this exhibit shows the acceptance
ratio by ZIP code of U S. Energy contracts; is that
right?

A Yes, it does.

Q And it has colums listing the follow ng:

Acceptance ratio, total contracts signed, total

credit check, percent credit check, and acceptance on

payroll; is that right?
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A Yes, it does.

Q And in this -- I'"ll only be referring to
the first six pages of this exhibit. | believe the
rest of it is nore in line with the work papers
supporting it, | think. It looks to ne |like the
first six pages are the summary data; is that
accurate?

A |'ve never seen -- well, | don't recall the
whol e report. But it appears to be a sunmmary at the
front, yes.

JUDGE Gl LBERT: W Il one of your questions be
to get a definition of what the words "acceptance on
payroll "™ would be?

MS. SODERNA: Sur e.

JUDGE Gl LBERT: | mean, | can do that. | just
didn't know if you had that planned.

MS. SODERNA: | didn't, but that seems like it
woul d be a good i dea.

JUDGE Gl LBERT: Pl ease.

BY MS. SODERNA:
Q Coul d you explain to us what the col umn

means?
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A | don't know for sure. | didn't prepare
the report. But, maybe, what it means is that by the
time it got to payroll it was accepted still.

Because people cancel throughout a period. So it may
very well just identify it by the time it got to
payroll if it was accepted at that tine. | don't
know.

JUDGE Gl LBERT: Wbuld you assume the payroll
that's referred to there has to do with the payment
of comm ssions to the contract?

THE W TNESS: That's correct. Yes, | would
think so. Assumng that's the case, that's what it
woul d refer to.

BY MS. SODERNA:

Q And then would you accept, subject to
check, of course, and you can breeze over themif you
want to take a second | ook. But | took the time to
| ook through these and would you accept, subject to
check, that the acceptance ratios range from a high
of 97.79 percent to a |low of 31 percent? And | can
poi nt out the particular ZIP codes if you'd |ike.

MR. Mc MANAMAN: Excuse me, Julie. \Which page
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range is that in, the high and |low that you're asking
about ?

MS. SODERNA: l"mreferring to the --
t hroughout these six documents, which |list ZIP codes
in order. And |I'm sorry. |'"'mreferring to the
acceptance ratio, the first colum.

MR. McMANAMAN:  Okay.

MS. SODERNA: That's all | | ooked at.

MR. McMANAMAN: Okay. So the acceptance

MS. SODERNA: And then | just --

MR. McMANAMAN: That's on the first --

MS. SODERNA: -- scanned it for the highest
acceptance ratio versus the | owest acceptance ratio.

MR. Mc MANAMAN: In the first six pages of this
exhi bit?

MS. SODERNA: That's right. Which includes, it
appears, all the ZIP codes in Illinois or at l|least in
the -- northeastern Illinois.

MR. Mc MANAMAN: Ri ght . But if there's -- |
mean, you know, do you want the witness to go through

it all or should we just do it, subject to your
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check?
MS. SODERNA: Yeah, | just -- |

subject to check, but --

MR. Mc MANAMAN: Ckay. " m sorry.

hear that.
MS. SODERNA: That's okay.
THE W TNESS: Yeah. Ckay.
BY MS. SODERNA:

Q And it's not your testinony,

the ZIP code with the highest credit acceptance ratio

are those the Conpany targets in its sales efforts;

right?
A ' m sorry. Say that again.

Q The Conpany doesn't purport

i ndi cat ed

i's

it,

didn't

to target

codes with the highest credit acceptance ratio;

right?

A No, we don't.

Q Did you review M. MDaniel's surrebuttal

testimony in preparation for today's hearing?

A | do not believe | did. | may have read it

previously.

Q Well, 1'd like to show you --

| et

me
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expl ain what he did and then maybe | can show you one

of his exhibits and maybe it will jog your menory or
maybe you'll feel confortable testifying about it
anyway.

In exam ning the information included

in CUB Cross-Exhibit 1, which was the e-mails
regardi ng where the sal es agents planned to market
the foll owi ng week --

A Ri ght .

Q -- M. MDaniel did an analysis and
identified 13 ZIP codes that were nmost heavily
targeted or nost heavily represented in that
information.

A Okay.

Q Woul d you accept that, subject to check?

A Sure.

Q And | can refer you to his surrebuttal
testinmony, if you'd |ike.

A Okay.

Q Do you have that in front of you, by any
chance?

A No.
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MR. Mc MANAMAN: No. But you know what, Julie?
' m going to object because if that's M. MDaniel's
testimony, then that's his testimony and it's subject
to --

MS. SODERNA: Ri ght . But because it's -- the
testimony sought to refute clains by M. Potter. And
so | would have assunmed that he would have revi ewed
it rather closely in preparation for today's hearing
to answer questions about it.

But, | mean, ny questions aren't that
detailed, so I think we can handle it.

MR. Mc MANAMAN: Ri ght . But, | mean, if you're
asking himthe correctness of M. MDaniel's

testinony. ..

MS. SODERNA: No, |I'm asking his famliarity.
MR. Mc MANAMAN: Oh, well, sure. But . ..
MS. SODERNA: | don't know -- maybe |

m sphrased the question. Maybe | can give it another
shot .
BY MS. SODERNA:
Q Are you generally famliar with the
anal ysis that he conducted in his surrebuttal | ooking
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at the areas in the -- represented in those e-mails?

A "' m not generally famliar. | don't have a
good recollection of it, but |I remember there was
information in there.

Q Well, et nme show you -- and as
M . MManaman indicated, his testinony is what it is
and, | guess, |I'm not necessarily asking you to, you
know, tell me if you believe it's accurate.

But subject to check -- or |

suppose -- you know, his testinmony will be subject to
cross-exam nation | ater today or tonorrow. But what
| just showed you is his Exhibit 8.2 where he
summari zes the analysis that he performed on the
areas identified in the e-mails. Wuld you accept

t hat, subject to check?

A |'d just |ike an understanding of what it
says.

Q Those - -

A | understand what | see in front of ne.

But | don't understand what nunber of USESC marketing
effort means.

Q Those are the nunbers of times the area
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that ZIP code showed up on the e-mails that were part
of CUB Cross-Exhibit 1.

A Okay. Yeah.

Q Yeah. And M. McDaniel identified the 13
ZI P codes that were targeted by U.S. Energy sales
agents more than 30 times and nmore than any other ZIP
codes in Chicago.

A Okay.

Q Do you recall that testimny?

A Yeah, but vaguely.

Q Vaguel y.

And M. McDaniel attaches a map to his
testi nony where he highlights those 13 ZI P codes. Do
you recall | ooking at that?

A | remenber there was a map, Yyes.

Q And woul d you accept, subject to check
that the credit acceptance ratios for those 13 ZIP
codes that he identified that were nost heavily
mar keted to by the Conpany, the credit acceptance
rati os range from a high of 53.70 percent to a | ow of
31.54 percent. Wuld you accept that?

MR. CLANCY: |'d like to object that it
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m scharacterizes M. MDaniel's testinony. First of

all, there is no testinmony that any of these ZIP
codes were targeted. Second of all, this is not
the -- this is a statement as to the City of Chicago

ZI P codes and there are approximtely 30-sone of
those. There are 50 to 60 or 70 additional

muni ci palities that are listed in the exhibit that

M. MDaniel refers to that are not discussed here.
So when M ss Soderna is saying that these are the ZIP
codes that are nost often reflected in those e-mails,
that's not a correct statement of M. MDaniel's
testinony.

MS. SODERNA: And with that proviso, you are
correct. Thank you for correcting me on that. I
don't think I made clear that the boundaries of
M. MDaniel's analysis was the City of Chicago. And
| apol ogize for that.

BY MS. SODERNA:

Q Wth that in m nd, could you accept,
subject to check, that regarding the Chicago areas
where market -- where U.S. Energy purports to be

mar keting the followi ng week in those e-mails,
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that -- of the 13 ZIP codes targeted nost heavily,
the credit acceptance ratios range from a high of
53.70 percent to a |low of 31.54 percent?

A Well, | understand what you're telling ne.
"' m not going to agree that that's the case. I f we
want to do it subject to check, then that's fine.
But | understand you're presenting with information,
but I can't validate it here in front of us unless
everybody wants to wait for a while.

So |I'm happy to continue with the
understanding that | don't agree with what you're
saying because | can't confirm what you're saying.

Q Ckay. Fair enough.
A s that fair?
Q That's fair enough.

I n your rebuttal testinmony, you
purport to refute the allegation that U.S. Energy's
mar keting efforts target |ow-income areas by
presenting the results of your own analysis of
contracts signed in the City of Chicago; right?

A Yes.

Q And let's refer to that, which is --
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believe you attach it as an exhibit, right, to your
rebuttal testinony? Let ne find that.
| think it is -- you know what ?

don't think you did attach it to your rebuttal

testinony. | think you refer to it in your rebuttal
testimony, but -- do you know if you attached a graph
to your rebuttal testimony? |'m sorry that |
don't --

A | know it's in documents sonmewhere. [''m

just not sure if it is or not.

Q | thought you did attach it.

MR. McMANAMAN: There is a graph. | don't know
if it's the one that you're hol ding. Let me just --
JUDGE Gl LBERT: Let's go off for a nmonment.

(Wher eupon, a discussion was had
off the record.)

JUDGE Gl LBERT: We're back on.

BY MS. SODERNA:

Q So referring to what you attached to your
rebuttal testinony, which is Exhibit 5.7, you -- this
is the result of an analysis that you had prepared
under your direction that shows the Illinois contract
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count and household i nconme by ZIP code --

A Yes.
Q -- as of January 2008; is that right?
A Yes, I'd like a copy of it if somebody has

one. Thanks. Yes, that's correct.

Q So this graph references incone |evels on
the far right from zero to $60,000; isn't that right?

A Yes, it does.

Q But this graph doesn't represent every ZIP
code in Chicago, does it?

A | don't recall if it did or not. | thought

Q We did our own analysis and we di scovered
that it actually does not. It appears to only
include those ZIP codes where the contracts have been
signed. s that your recollection?

A That probably sounds correct, yes.

Q And referring back to M. MDaniel's
Exhibit 8.3, which | showed you before. And in that
exhibit he identified the highest median income and
| owest median income ZIP codes in Chicago. Do you

see that?
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A Yes, | do.

Q And accepting of course, subject to check
that the information presented on the exhibit is
accurate, would you agree that none of the ten
hi ghest medi an ZI P codes are represented on your
graph?

MR. Mc MANAMAN: You're saying none of the ten
ZI P codes represented in M. MDaniel's exhibit are
in M. Potter's exhibit?

MS. SODERNA: Ri ght.

BY MS. SODERNA:

Q Ten of the highest median income ZIP codes
represented in Exhibit 8.3 -- right -- M. MDaniel's
Exhibit 8.3 are represented on your graph; right?

A | don't see themthere.

Q Okay. Thank you.

Okay. Movi ng on to another topic if
you' re ready.

As we've heard through other Conpany
wi t nesses, sal es agents are conpensated based purely
on comm ssion and other incentive prograns. s that

your understandi ng?
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A That's correct.

Q And the Company stated in response to Staff

DR CSD 1.06 that it does not monitor performance by

attendi ng at-doors with contractors.
A ' m sorry. Repeat that again.

Q The Conpany responded to a question about

supervi sion of contractors that it does not monitor

performance by attending at-doors with contractors.
Are you famliar with that response?
A The Conpany doesn't.
Q Ri ght . That was the Conpany's response.
A Okay.
Q And do you believe that was an accurate

statement as it was affirmed by M. Stiles on June

20t h, 20087
A | think it's generally accurate.
Q So distributors -- regional distributors,

t hey don't conduct in-field training either as
testified by M. Hames and M. Nichol son this
morning -- or yesterday; would you agree?

A | don't know.

Q You don't know if distributors conduct
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in-field training?

A | don't.

Q In response to CUB 4. 24, the Conpany stated
that the only instances where head office personnel
acconmpani ed sales contractors in the field for any
pur pose occurred before January 2007, and that there
are no docunents regarding these field visits. I's
t hat your understandi ng?

A Yes, that's correct.

Q So at the time of this response no one from
t he Conpany, including regional distributors,
acconpani ed sal es agents during their door-to-door
sales activity -- I"'msorry -- with the exclusion of
regional distributors, which you already said you
aren't famliar whether or not they attend in-field
training. No one from Corporate had ever attended
door-to-door sales activity with sales agents; is
that right?

A | can't comment on that. I f that's what
the response was, then that's what the response was.

Q s that your understanding of -- |'m asking
you what your understanding is of the --
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A The response?

Q No, |'m asking what your understanding is
of whet her anyone from Corporate --

A | don't have --

Q -- participated in in-field training with
sal es agents?

A | don't know firsthand if they did or
didn't.

Q And you woul dn't know if anyone attended

door-to-door training with any sales agents for any

reason?
A Not at that time, no.
Q In your rebuttal testimny you state that

staff fromthe Sales and Marketing Department have
al ways traveled to the Illinois offices on a regular
basi s and conducted general reviews of the practices
and materials at each office; is that right?

A Yes, that's correct.

Q And the scope of these visits, you claim
included field training and shadowi ng; right?

A Yes, that's correct.

Q You can't identify any particular instances
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of field training or shadow ng; right?

A | cannot, no.

Q And, in fact, you attach, | think, to your
rebuttal testinony and | think you include an
attachment that references visits from Corporate to
the Illinois sales offices; right?

MS. NAUGHTON: 5.1.

THE W TNESS: Yes.

BY MS. SODERNA:

Q Right. And | don't think we need to
necessarily explore the whole exhibit other than a
general question that is it your understanding
that -- were any of those visits -- did any of those
visits include field training and shadowi ng of sales
agents?

A | don't have the details of each of those
visits.

Q You earlier said you weren't aware of any
situation where --

A Personal ly.

Q -- attended in-field training or shadow ng.

So --
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A That's correct.

Q -- to your knowl edge, it hasn't ever
occurred; right?

A That |'m aware of. | don't know if it has
or has not occurred.

Q You just don't know?

A Ri ght .

Q And with regard to the visits in your
Exhi bit --

MS. NAUGHTON: 5.1.

BY MS. SODERNA:

Q -- 5.1, you testified that the reason for
these visits vary in including introducing new
products, inmplementing new policies, conducting
audits, providing sales support, ensuring conpliance,
executing changes required by tariff rule and | aw,
and generally assisting the sales office in their
day-to-day operations; right?

A Yes, that is correct.

Q Is it true that M. Paul Goddard, the
former vice president of regulatory that we di scussed

earlier -- who we discussed earlier, visited all five
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of the Chicago sales offices in early February 2008?

A To nmy know edge, yes.

Q And are you aware that during these office
visits M. Goddard discovered docunents that he
determ ned were unapproved?

A ' m aware of that.

Q And included in this group of unapproved
docunents were Nicor Gas and Peoples Gas bills;
right?

A | believe that's correct, yes.

Q And al so various types of training
documents; is that right?

A l'"'mnot -- | remenber the bills. ' m not
sure what else may have been found.

Q Well, M ss Alexander actually attaches to
her testimony, which | assume that you've reviewed
since you responded to it in your rebuttal, with --
and | can show you sone copies to jog your nenory --
with specific docunents that the Conpany cl ai med were
just discovered in those visits and that were
determ ned to be unapproved. And let nme just show

you one exanpl e.
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MR. McMANAMAN: What exhibit is this one,
Julie?

MS. SODERNA: This would be Barbara's 1.3. And
this would be the second page in that -- sorry. 111
show the first and second page, which is the whole
exhi bit.

THE W TNESS: OCkay.

BY MS. SODERNA:

Q And you can tell me if you recall review ng
t hose docunments?

A | do, yes.

Q And those |l ook like training materi al
don't they?

A Well, it references training on it or
training nmeetings. They're materials. | don't know
if they're actual training materials and such.

JUDGE Gl LBERT: Let's be clear about what
exhibit we're talKking.

MS. SODERNA: This is Barbara Al exander's
Exhibit 1.3, and it consists of two pages. | don't
know if | have an extra copy. Do you need one?

JUDGE Gl LBERT: No, that's all right. But it
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will be in the record, not as Barbara Al exander's
exhi bit, but as --

MS. SODERNA: No, | won't introduce this as a
cross-exhibit.

JUDGE Gl LBERT: That's not ny point. At a much
more el ementary |level than that. What do you cal
CUB and AARP collectively?

MS. SODERNA: Consumer Groups.

JUDGE Gl LBERT: So this is CG Exhibit 1.2.

MS. SODERNA: Ri ght . Sorry. Yes. Thank you.

MR. Mc MANAMAN: 1.3.

JUDGE Gl LBERT: 1. 3.

MS. SODERNA: \Which will hopefully be admtted
| ater.

BY MS. SODERNA:

Q And so on this material it indicates itens
needed for field training and includes utility-style
wor k pants. Do you see that?

A | see it.

Q So these documents were discovered when
M . Goddard visited the offices that -- we
established that; right?
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A Yes.

Q And he determ ned them to be unapproved; is
that right?

A That's correct.

Q And is that -- is it the Conmpany's policy
not to allow unapproved docunments at sales offices;
is that accurate?

A Not to all ow unapproved -- yes, that's
correct.

Q That is, unapproved docunments are not
allowed in the sales office?

A That would be correct, yes.

Q And after he discovered these documents, he
destroyed them is that right?

A Yes.

Q O at |l east nost of them not all of them

clearly.
A No.
Q But am a correct that -- |let me back up.

Yest erday when | asked M. Hanes and
M. Nicholson if they remenmbered M. Goddard finding
unapproved docunents in their offices, they said
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"no."

A Okay.

Q So | found that a little strange
consi dering the Conmpany provided nore than 160 pages
of documents that it considered unapproved from each
of the five sales offices, that's ny understandi ng;

is that correct?

A | don't know.

Q Well, the Company responded to CUB's DR --

A May | -- yeah, let me rephrase. | can't
confirm

Q Do you know who produced the exhibits that
were provided in response to CUB 2. 167

A Not off the top of ny head.

What |'m saying, Julie, if this

hel ps -- | apologize -- Mss Soderna, is if it's been
provided to you in the response and signed off, then
t hat, you know, subject to check, is what was found.

Q Okay.

A What |I'mtrying to say is | don't recall
all of the stuff that was in there or what was in

t here.
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Q And that's okay.

A s that fair?

Q For purposes of nmy question that's not
necessary. | guess what |'m getting at is do you
know if any of the contractors -- sales contractors
or regional distributors faced any consequences based
on discovery of these unapproved documents?

A What | do understand at the time occurred
is that the offices were audited in whole, end to

end. All the agents were pulled off the streets and

retrained with -- from people from head office
directly.

Q ' m sorry. One second. All of the
agents --

A Were pulled off the street.

Q In every area of Illinois?

A Yes, that's correct, and underwent a
retraining program again with people from head
office. And |I know that there were a nunber of
changes in managenent at the time. As well as |I'm
not sure exactly what occurred within the field as

far as what other consequences were enacted on any of
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t he agents or the regionals.

Q l'mreally confused because | find it hard
to believe that M. Hames and M. Nichol son woul d not
have recalled of this activity ensuing from
M . Goddard's visit that you're descri bing.

And | guess you can't purport to
testify for them but | wasn't aware that this
occurred and |I'm struggling to understand it.

MR. McMANAMAN: Judge, |I'm going to object to
this line. | f Counsel's struggling with it, she
shoul d' ve asked those questions yesterday when the
wi t nesses were present.

MS. SODERNA: | did ask the question and they
said they didn't recall M. Goddard finding any
unapproved documents. That's what they testified to.

MR. Mc MANAMAN: But she didn't show them the
docunents that she purports to have received from
their office.

JUDGE Gl LBERT: Maybe we're m ssing the point
here anyway.

MS. SODERNA: | can nmove on.

JUDGE Gl LBERT: Yeah, well, at the very | east |
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can say no question was asked of the w tness. It was
an expression by Ms. Soderna of what she was

t hi nking. And so without a question to object to,
let's just go ahead.

BY MS. SODERNA:

Q | guess, let's phrase it this way: What
you just described to ne sounds to nme -- and maybe
it's a matter of characterization, but it sounds to
me |ike that pulling contractors off the street would
constitute disciplinary action; wouldn't you agree?

A Yes, or -- yes, well, you could look at it
t hat way.

Q Because in response to Staff DR CSD 5. 20
t he Conpany explained that no disciplinary was taken
as a result of M. Goddard's visits because not every
i nstance of |ocating an unapproved or outdated
document warrants discipline. Are you famliar with
t hat response?

A " m not . But . ..

Q | can find it for you. So I'll introduce
this as CUB Cross-Exhibit 12. And this is the
Conpany's response to Staff Data Request CSD -- there
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are several responses fromthe fifth set on this
docunment . But 1'll be referring you to 5.20, so if
you want to take a second and review that and let ne
know when you're ready.
(Wher eupon, CUB Cross-Exhibit
No. 12 was marked for
identification.)
BY MS. SODERNA:

Q Okay. And in that response it also states
that M. Goddard determ ned that no consequences were
war r ant ed. Do you see that?

A | do.

Q So is it the case that sonmeone el se at
Cor porate determ ned that the sales agents should be
pull ed off the streets after a conversation with
M . Goddard?

A Well, | think, just to clarify the context
of the question, is retraining or recoaching a
di sciplinary action? 1In response that's one of the
many consequences i nplemented when we have retraining
or couching needed in response to allegations.

In the case where we found unapproved
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materials there, it wasn't discipline against the
agents per se. It was, | think, a prudent decision
to make sure that we pulled everybody and retrained
them all to make sure that they understood and were
refreshed on all of our policies.

So |'m not sure -- and, perhaps, maybe
you can explain more what the concern is.

Q So what |'m hearing is that the resulting
actions of pulling the sales agents off the street
you don't necessarily consider disciplinary actions;
right?

MR. McMANAMAN:  Obj ect - -

THE W TNESS: Not in that case, but | --

MR. Mc MANAMAN: Go ahead. ' m sorry.

THE W TNESS: -- no, it's just not in that
case. It was -- we found unapproved materials. I
think it was a prudent decision to pull themall in

and retrain them
BY MS. SODERNA:

Q Ckay. But isn't it the regional
distributor's job to manage the sales office. Didn't

we go over that earlier?
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A Yes, we did.

Q Whi ch includes --

A Under the direction of our sales and
mar keti ng people, yes.

Q And that -- the job of the regiona
di stributor as M. Hames and M. Nichol son testified
tois -- | believe M. Nicholson testified that when
new materials come in --

A Ri ght .

Q -- old materials are destroyed. That's the
policy of the Company; right?

A Yes, that's correct.

Q And so | guess |I'm asking wouldn't the
regi onal distributors who are responsible for the
materials in their offices be made aware that the
mat eri als were unapproved?

A Well, | think that would nmake sense, yes.

Q But that's not what happened in this case?

A | don't know.

Q Okay. Now, you know | just asked you a
guesti on about the regional distributors and they're
expected to destroy old sales material when new sal es
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mat erial comes from Corporate, that's your
under st andi ng?

A ' m sorry. Say that again.

Q Regi onal distributors are expected to
destroy old sales material when new sales materi al
comes in from Corporate; right?

A That's correct, yes.

Q But in response to CUB 2.0 the Conpany
mai ntai ns that they have no current applicable
retention or destruction policy relating to training
materials dissem nated to sales offices. So would
you agree that that is, in fact, the policy, that
there is no policy?

A | would disagree with that.

Q So that response was in error?

A | can't see the response, but the context
of the response was there -- |I'm not sure if perhaps
it was their witten policy. ' m not sure. | don't

believe | signed off on that answer or reviewed it.
MR. Mc MANAMAN: You know, Judge, maybe if | can

just point out because this seens to be a recurring

probl em If the attorneys have questions for this
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wi t ness about a particular data response, | think it
woul d be appropriate to show the witness the data
response. Because, you know, one of the things I
think that's being inplied here is that this w tness
doesn't know or hasn't studied enough or doesn't have
a command over his own business enough to be able to
answer these questions.

And one of the things that's not
apparent in the record is the fact that when we're
referring to the data responses from CUB and | CC
Staff, we're tal king about probably over 200 separate
data requests. And behind each one of those data
requests probably thousands, if not tens of thousands
of documents. So | just want to make that point for
the record and make that suggestion that -- | think
it would streanline things.

MS. SODERNA: And point well taken.
apol ogi ze.
BY MS. SODERNA:

Q | have it right here for you if you want to
take a look. And this is CUB 2.01, which begins at

the bottom of the page and the answer is at the top
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of the next page. Let me know if I've fairly
summarized it or if you'd like to clarify.

A | don't think you've correctly
characteri zed. It very clearly states in the
response that when new materials are sent to the
office, the old materials are to be destroyed when
new versions are sent, marketing materials were sent.
When they received new materials, it says, they're
requested to destroy the old ones.

I's that now your -- and | apol ogi ze,
maybe | m ssed your question.

Q Yeah, and maybe the confusion is because it
al so says very clearly, There is no current
applicable retention or destruction policy.

A Well, | would read this to say that there
is no other policy other than that when you send in
materials, the older -- the old ones are destroyed.

That's what it says right in it.

' m not sure -- as | say, maybe it
could have been worded differently, but I think it's
clear that -- you know, maybe that's what it was
i ntended by the wording. | mean, it says right in it
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t hat when new materials come, the

destroyed.

And since that

ol d ones get

time we've actually not

only just allowed themto be destroyed, but we've

actually engaged a shredding service and they're

actually shredded, not |

ust thrown out.

Q Can you explain to ne what the sentence

means, Ther

e is no current

destruction policy. MWha

you're saying is true?

A Wel |,

think if --

MR. Mc MANAMAN:

| can't

that it calls for specu

JUDGE Gl LBERT:

requests, which

is what?

MS. SODERNA: 2.01.

JUDGE Gl LBERT:

12; is that

right?

MS. SODERNA: Wl |,

yet, but |
we did mark

CSD 5. 20.

think it prob

it

as CUB - -

applicable retention or

t would that mean if what

comment; but | -- well, |

Judge, |'m just

ation.

Let's do this: The data

CuB 2.01.

2.01 was given to himas CUB

| actually hadn't marked

ably will

the prior

serve the record

response was to

going to object

it

i f
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JUDGE Gl LBERT: And those are Staff data
requests.

MS. SODERNA: This would be marked as CUB
Cross- Exhibit 13. If it makes sense -- considering
we' ve been discussing it, it probably makes sense to
mark it as a cross-exhibit.

JUDGE Gl LBERT: Here's what |'mthinking:

You' ve given him one of your data requests and you're
essentially saying, Defend the answer to the data
request. Can you tie it to the testinony that he's
presented in the case so | know why we're even doing
this?

MS. SODERNA: | believe he testified about the
visit by M. Goddard. But | would have to | ook for
t hat . If you just give ne one --

MS. NAUGHTON: Judge, can we take a quick
break?

JUDGE Gl LBERT: Let's be back by 11:15.

(Wher eupon, a recess was taken.)

JUDGE Gl LBERT: We're back on the record.

BY MS. SODERNA:

Q So | won't belabor the docunent destruction
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policy any further other than to confirm your
under st andi ng that the Company's policy, as you
stated earlier, is to destroy old materials when new
materials come in; right?

A Correct.

Q Actually, let me ask you this: How often
does Corporate review the sales material in the
distribution offices in Chicago?

A Currently we do it once a nonth.

Q Was that the case before M. Goddard's
visit in February 20087

A | don't recall how often, but | just know
now that we're -- they're actually docunented,
audited and it's recorded. So we know exactly when
people went in and what they did.

Q And did M. Goddard's discovery of
unapproved docunments in February 2008 have anything
to do with that policy?

A Yes, generally that as well as issues that
came up in that area led to the improvements of which
that's just one of them

Q But the Conpany does not have any
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prescri bed consequence for regional distributors

in

whose office unapproved documents would be found in

one of those audits?

A The prescribed consequence is determ ned

bet ween the Conpany staff, and there's no set

standard consequence. But there is a consequence,

yes.

Q What

type of consequence would you guess

t he usual course?

A | have an exanple from another marKket,

t hat assi sts,

that's sim|l ar.

Q Well, do you recall any specific
consequences of Illinois distribution offices?
A No.

i f

i's

Q Okay. So moving on to another topic here.

As hopefully you heard in my discussion with

Ms. Findl ey,

she descri bed that,

general guidelines regarding allegations of sales

agent m sconduct, the Conpany addresses each

al l egation as sonmething of an ad hoc approach,

facts-based -

in each case;

al t hough there are

you know, based on the facts presented

woul d you agree?
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1 A | don't think she characterized it that

2 way; but | would agree that each allegation that

3 comes in froma customer is reviewed, yes.

4 Q Well, she testified actually -- and tell me
5 if you're famliar with this testinmony -- that much
6 of the decision-making regarding responding to

7 customer allegations and complaints is fact-based so
8 there is no single decision tree or process

9 applicable to all cases. Wuld you agree that's the
10 case?

11 A It was at the tinme, yes, and | believe is
12 t oday as wel | .

13 Q And are you famliar with the Conpany's

14 Code of Conduct for sales agents?

15 A Yes.

16 Q Did you have a hand in drafting it, maybe?
17 A | had a hand in it, yes.

18 Q And if | said -- if | said "material

19 vi ol ati ons of the Code of Conduct," would you

20 under stand what | meant?

21 A | would -- | have nmy own interpretation of
22 what material violations are.
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Q And what woul d that be?

A Things |ike fraud, forgery.

Q Is there anything else that you can think
of ?

A | think those are the main ones that really
stick out.

Q Okay. And in response to one data request
t he Conpany stated that it does not permt materi al
violations of its policies. And | don't think |I need
to show you that data request to ask if you agree
with that statement, that the Conpany doesn't permt
mat eri al violations of its policies; right?

A | recall it fromyesterday, yes.

Q And by that, you mean in cases where
forgery has been determ ned to be valid -- a valid
al l egation, those sales agents would be term nated.
Is that the consequence?

A In my view, yes. That would be my view of

Q But to sonme extent that is a matter of
interpretation of the individual and CCR that's
reviewi ng the allegation; right?
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A No. Sorry. Just restate that again, your
guestion. Sorry.

Q Is it your understanding that the
determ nation of valid allegations, or the -- as we
heard M ss Findley, say the investigation of an
al |l egation against a sales contractor -- it's a
case-by-case basis; right? It depends on the facts
presented in that case; right?

A Well, | think just to assist there's a
standard -- as you know, there's a conmpliance matri x
and there's actually a more recent one today.
They're trained on how to review each conpl aint.
There's standard guidelines they follow. And, yes,
each conpl aint can be different and you have to weigh
what they find throughout that investigation process
to determ ne what the consequence should be or what
the determ nation is.

Q Did you -- you nentioned the cancell ation
matri x and we introduced that with Mss Findley. And
did you have a hand in drafting that matrix?

A | had a hand in the content of it. I

didn't actually physically draft it.
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MR. McMANAMAN: And just for the purposes of

the record, can we just refer to what exhibit that

i s?

MS. NAUGHTON: CUB Cross-Exhibit 4.

MS. SODERNA: Sorry. That was CUB
Cross-Exhibit 4. And at the time | introduced | --

based on the fact that it actually is attached to
M ss Al exander's rebuttal testimny --

MR. Mc MANAMAN: So do you want to just make
sure that you're tal king about the same with the --

MS. SODERNA: Sure.

MR. Mc MANAMAN: Here it is. Well, you want ne
to show it to hinm?

MS. SODERNA: |s that an extra copy?

MR. McMANAMAN:  Well, it's mne; but "Il grab
it back as soon as he's done.

THE W TNESS: This isn't the cancellation
matri x that you've handed nme. | apol ogi ze. That ' s
what | thought you said.

MS. NAUGHTON: Penal ty.

THE W TNESS: That's what | have. But you

said -- | thought you said "cancellation matrix."
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MS. LIN: | thought you said "penalty."

THE W TNESS: | could be wrong.

MS. SODERNA: | thought -- |I'"m sorry. Per haps
we can read it back because | don't honestly --

(Wher eupon, the record was read
as requested.)

MS. SODERNA: OCkay. Thank you.

BY MS. SODERNA:

Q So you're correct that document is not the
cancellation matrix. And by "cancellation matrix,"
what cancellation matrix -- what's -- can you
descri be the document you're referring to so that
we're clear. Yeah, I'm not exactly sure what you're
referring to.

A It was attached. It's part of -- it's
somewhere in that enormous pile of paper. It's a
matri x that talked about when we apply our
cancel l ation policy, the 30 days after and all that.

Q Ri ght . Fair enough.

And there was a bit of confusion there
because | -- when | was asking you questions | was

actual ly tal king about not when customers are all owed
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out of their contracts without a term nation fee, but
| "' m aski ng you about how the Conmpany determ nes
whet her or not there was a valid allegation?

A Okay.

Q And what the ensuing consequence would be
to that particular sales agent?

A Ri ght .

Q And as | discussed with M ss Findley,
you're aware, aren't you, that there is a -- and |
believe it's called the conpliance database -- where
customer contacts are | ogged; right?

A Correct.

Q And those -- the conpliance database
i ncludes those customer contacts regarding
al |l egati ons agai nst sales agents particularly; right?

A That is correct.

Q When asked in -- and tell me if you're
famliar with this response and |I can show it to you
if you're not. \When asked by CSD 2.06 to provide the
total nunber of conplaints the Conpany received
via -- | think, it was e-mail, mail and phone, the
Company responded that it does not |og custoner
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contacts by category. Are you famliar with that
response? Does that ring a bell?

A Sorry. Which one was it?

Q 2.06 CSD, which |I don't believe you have in
front of you.

A No, I"'msorry, | don't.

Q Do you?

A | do not. Sorry.

Q We'll get it.

MS. SODERNA: So this I'Il mark as CUB
Cross- Exhi bit 14. It was the data request response
to 2.01 which | had marked as 2.13 but don't believe
Il will request for adm ssion of that exhibit.

JUDGE Gl LBERT: Was it, in fact, marked? |

ki nd of remenber that.

MS. SODERNA: | actually wrote on it. But . .
Yeah, | did mark it; but | don't believe I --
JUDGE Gl LBERT: Well, it was marked for

identification as CUB Cross 13.
MS. SODERNA: It was, but | don't believe |
served it. | don't believe |I handed it out to any of

the parties because we ended up getting interrupted.
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So let's place the markation of CUB Cross-Exhibit 13
on this docunment since that one was not used in any
way on the cross-exam nation.
JUDGE Gl LBERT: Ckay. Descri be what this
document is now.
MS. SODERNA: This docunent is the Conpany's
response to CUB 2.06 -- I'msorry -- to Staff CSD
2.06.
JUDGE Gl LBERT: All right. So that document
will be CUB Cross-Exhibit 13. Anyt hing el se that may
have been referred to on the record as CUB
Cross-Exhibit 13 is not CUB Cross-Exhibit 13. This
is CUB Cross-Exhibit 13.
(Wher eupon, CUB Cross-Exhibit
No. 13 was marked for
identification.)

BY MS. SODERNA:

Q And the 2.06 is on the bottom So to
clarify that, the request asks for the number of
complaints U S. Energy received directly from
customers through written notice, phone calls or
e-mail . Do you see that?
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t hat

A

Q

u. S.

cat egory.

Yes, | do.

And do you see the Conmpany's response says

Energy does not | og customer contacts by

U.S. Energy does not know of any

reasonabl e method to obtain this information. Ar e

you famliar with that response?

A | see it here, yes.

Q Do you believe that's accurate?

A It's not accurate now.

Q OCkay. And, in fact, after this response
was served in June, | believe, of 2008, on
Decenmber 10th, 2008, the Conpany provided information

in response to a CUB data request regarding the

conpliance database. Are you famliar with that

response?

A

Q

Most |ikely.

Actually, let me ask you, are you famli ar

with the conpliance database?

and

al

A

Q

t el

sal es

Yes, very much so.

And according to the Conpany's response

me if this is accurate -- the database | ogs

rel ated and nonsal es-rel ated feedback
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received fromthird parties including all conplaints,
billing inquiries, general inquiries, and requests
for information as well as any sal es-rel ated
inquiries or feedback received from customers. l's
t hat your understanding of the conpliance database?

A That's correct.

Q And on Decenber 12, 2008, the Conpany then
suppl emented its responses to CUB Data Request 2.24
with thousands of pages of what are called allegation
summary dat a. Do you recall those documents?

A Yes.

Q Are you famliar with those types of
document s?

A Yes, | am

Q And the allegation summary documents
t oget her detail thousands of allegations by customers
regardi ng various m sconduct by sales agents; is that
right?

A It documents allegations by customers for
sal es agents, yes.

Q Okay. And is it your understanding that
these fornms are organi zed by sales contractor for
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certain periods of tinme?

A Yes, they can be.

Q And wi t hout going into the specific types
of allegations, which | believe are proprietary, |
think it -- suffice it to say that there are 19
different classifications of allegations detailed on
each form 1is that right?

A About that today, yes.

Q And the Conpany assigns point values to
each allegation that's determ ned by the Conpany to
be valid pursuant to a conpliance matrix. Are you
famliar with that?

A At the time, yes, that's correct, |
bel i eve.

Q And the Conpany further provided in
response to CUB Data Request 6.32 thousands of
| etters that go to contractors with validly
determ ned all egations informng the contractor of
potential consequences. I's that your recollection?

A Yes, it is.

Q And are you famliar with those types of

document s?
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A Yes, | am

Q Did you review M ss Al exander's surrebuttal
testimony? | can't remenber if --

A Yes, | did.

Q -- you're famliar with it.

A Yes, | am

Q And | forget, do you have that in front of
you or no?

A No, | don't.

Q Well, | guess, | can ask you, subject to
check, M ss Al exander in that surrebuttal testinmny
di scussed the -- discussed this evidence that | just
referred to.

A Okay.

Q And her analysis of it, do you recall that
general ly?

A Generally, yes.

Q And she had an analysis performed under her

direction that aggregated this data according to the

class of -- the classification of allegation and the
number of contractors. s that your recollection?
A | know that she did some data and
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provided -- | can't remenber the exact details of
what's in it.

Q | can show you her testinony. And actually
more particularly, nmy interest is in the sumary of
this analysis, which is presented as an attachnment to
her surrebuttal testinmony -- which are summarized in
her testinmony, which I'll show you to refresh your
recol |l ection.

So it's on Pages 24 and 25, and
there's a number of blank spaces because what was
previously marked as confidential is now considered
public so we can talk about this pubically.

MR. McMANAMAN: Julie, can | just ask you, what
page of the testinony does it relate to?

MS. SODERNA: 24 and 25, and that's where she
summari zes the data presented in these allegation
summary sheets.

JUDGE Gl LBERT: Let's go off the record for a
moment .

(Wher eupon, a discussion was had
off the record.)

JUDGE Gl LBERT: Back on the record.
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BY MS. SODERNA:
Q So, M. Potter, have you had a chance to

review that testimony | referred to --

A Yes, | did.
Q -- of M ss Al exander?
And she discusses her -- the analysis

t hat she prepared on these allegation summaries and
reveal s that her analysis shows there was a total of
1730 validly determ ned allegations relating to 258
different sales agents. Wuld you agree with that
testi nony?

A Yes, that's what she says.

Q So you accept that as an accurate
representation of the allegation data provided?

A | didn't say that. | understand that's
what she's reported in her testinmny -- her rebuttal
testinony.

Q Do you have any reason to chall enge these
number s?

A That | didn't verify it nmyself.

Q And of those 1730 validly determ ned

al l egations, the Company reported -- and in those
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al | egations summary sheets, it shows under

M ss Al exander's analysis that only 15 contractors
recei ved any consegquences, two were term nated, one
was suspended, one was required to undergo field
training and seven were fined $25. Do you have any
reason to challenge those numbers?

A | do. As | said, | didn't ook at it
mysel f. | m not sure what she refers to as
consequences. And | can't coment on whether that's
accurate under the sanple she pulled or whether she
| ooked at every one of them

Q Do you feel confident the allegation
summary sheets accurately present the actual

al l egations and consequences that occurred?

A | believe they did if I -- and |I need to
j ust check. | believe we provided all or only
some -- | need to review 632 again. | think that's

where it came fromif that's correct.

Q Ri ght .

A Assum ng, though, that the -- it provided
all, I think as Ms. Findley testified yesterday,
some agents will get a number of letters. A |ot of
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them are automatically system generated, which nmeans
that if you | ooked at one, it may not have captured
the entire consequence related to the same action.

There also are a number of some
reports and manually generated letters in response to
t hat because Legacy information -- or the way the
system has been built and enhanced over the years,
some of the functionality still remained.

So as she nentioned yesterday in the

exampl e that was brought up by the I CC attorneys,

t hat was one letter. There actually would have been
anot her letter. So |I'm not sure how she's
accunul ated that or tallied it. So ot her than that,

| can't tell you if it's accurate.

Q Okay. So let's nove on to --

A And | apol ogize. Just one other thing as |
think just to -- as Mss Findley |I think testified
wel |l yesterday, is that a valid instance of
m srepresentation under the conmpliance matri x and the
criteria used at the time did not identify that every
time somebody was 100 percent found that it
definitely happened.
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It was based on a nunber of criteria
whi ch she reviewed in detail yesterday to determ ne
the |ikelihood or whether some activity should taken
as a result. And that process has since been changed
to be alittle less objective and a little nore
factual in the current process and management matri x
t hat we use today.

Q OCkay. And is it -- in your opinion, would
you -- could you conceive of a situation where an
all egation that was determned to be not valid by the
Conpany, in fact, was a true instance of
m srepresentation? Could you inmagine a situation
li ke that?

A | could imagine that you get a | ot of
i nstances where you have a customer who states one
thing and then an agent who states another and based
on that information, the FPRC call, and a number of
other things we try to make a reasonabl e guess -- or
deci sion or determnation at the time, did the
customer -- was he actually told he was prom sed
savings? O did the agent just say you may save or
there's a potential for savings or you can save?
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Those kind of things you can't determ ne. So it's
based on sonme of the factors that Ms. Findley
menti oned yesterday --

Q Ri ght .

A -- we could go through to try to determ ne
t he reasonabl eness of what action to take with an
agent .

And as | say, that's nmoved nore to a

fact-based, |ess subjective measure now with specific

penalties for every occasion.

Q Every occasion found to be valid?
A That is correct.
Q So there's still a subjective determ nation

of whether the conplaint is valid?

A It's nuch more mnimal and it's --
basically it's a -- you know, they get a fine each
time and they get term nated within three or four
occasi ons.

Q Does that conply with the matri x we just
t al ked about ?

A That's an old matrix. There's -- which was

in effect at the tinme.
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Q But M ss Findley indicated in her cross,
did you not hear that part, that that cancell ation
matri x even at the time wasn't necessarily foll owed;
right?

A The cancellation matrix at the time prior
to that version you have and shortly thereafter is
a -- it's a guideline. And as | think she tried to
expl ain, you know, although you | ook at the point
schedul es and you | ook at the 40 points and the 20
points to get suspended, et cetera, it was a
gui deline. CCR has conmplete latitude to override
t hat gui deline.

So, for exanmple, it's not probable
t hat an agent would actually be found to be -- have
valid m srepresentations 40 times. They would have
been term nated a |lot earlier.

There's a whole |lot of different -- as
you mentioned, 19 different categories of, you know,
roughly allegation types from -- guy cane at the
wrong time and it was inconvenient to he forgot to
| eave the ternms and conditions -- which is not
required by law, | don't believe here -- but we do it
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at the door as opposed to later, to things |ike
m srep conplaints, et cetera, they've all garner
points. And we've noved away from that systemto a
more specific consequence in relation to each of
t hose.

So not to -- in my own words what --
and as | believe Mss Findley says yesterday, the
gui deline there is used as a basis and they nmove from
t hat depending on is it a pattern of the sanme, is it
a number of different things? Wat's the severity of
the incident, those kind of things which I think she

captured in detail yesterday.

Q So despite the compliance matrix -- and
earlier | think you m sreferenced as the cancell ation
matri x, which is another document. W're talking

about conpliance matrix; right?

A Yes, that's correct. Did I do it?

Q There's a | ot of judgnment involved,;
woul dn't you agree?

A Yes, there is, or there was at the time
nmore so.

Q So moving on, in your rebuttal testinony at
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Page 45 at Line 1018 you state that -- and maybe you
don't need to turn to it to understand this -- but do
you recall stating that 61,216 customers signed
contracts with U S. Energy between February 2008 and
Novenmber 2008; right?

JUDGE Gl LBERT: s that number no | onger
confidential ?

MR. CLANCY: Right.

MS. SODERNA: It's been renpved.

THE W TNESS: | " m sorry. MWhich line was it?
BY MS. SODERNA:

Q Line 1018, top of 45.

A Okay. That's correct, 61, 216.

Q And this number includes those contracts
that were later nullified because of failed credit
checks or other issues; right?

A ' m sorry. Say that again.

Q My understanding is that this nunber
includes contractors that were -- contracts that were
later nullified because of failed credit checks or
ot her issues; right?

A That's correct.
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Q So that's a total aggregate number?

A Okay.

Q And then you presented in discovery in
response to CUB Data Request 8.30 -- which I'll get
in one second -- the data of residential and
commercial contracts that were cancelled by month
during the same period of time; right? Do you

remenber that?

A | believe there is data provided, yes.

Q "Il get that for you for your reference.
So this was -- as | represented, the Conpany's
response to CUB Cross-Exhibit -- I"'msorry -- to CUB

Dat a Request 8. 30.
MS. SODERNA: And this will be | abeled CUB
Cross- Exhibit 14 now.
(Wher eupon, CUB Cross-Exhibit
No. 14 was marked for
identification.)
BY MS. SODERNA:
Q And this -- if you turn to the second page
of this exhibit. We'll get to the first page in a
second. But the second page shows those contracts

495



10

11

12

13

14

15

16

17

18

19

20

21

22

cancel |l ed wi thout penalty in the first table and the
second table shows contracts cancelled with the exit
fee applied. Are you famliar with these -- with
this exhibit?

A | believe so, yes.

MR. McMANAMAN: Can you just tell us where it
comes from Julie, this exhibit.

MS. SODERNA: Oh, yeah. | just indicated it
was the response to CUB Data Request 8. 30.

THE W TNESS: Can | see? Can | read the 8. 30
so | understand what |'ve provided.

MS. SODERNA: Sur e.

Unl ess you -- would you prefer | mark
this additionally, or we could put this as a cover
page? Maybe that makes sense.

MR. Mc MANAMAN: Sur e.

JUDGE Gl LBERT: Yeah, | |ike that idea.

MS. SODERNA: That makes sense. Okay. Let's
put this as -- we'll make this the first page of CUB
Cross- Exhibit 14, how about that?

BY MS. SODERNA:
Q Have you had a chance to review that?
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A Just one nore second, please.

JUDGE Gl LBERT: \While he's reviewing, |'Il note
for the record now that what had been distributed as
a two- page document is now a three-page docunent and
that is now denom nated CUB Cross-Exhibit 14.

THE W TNESS: Okay.

BY MS. SODERNA:

Q So this data question asks questions based
on that 61,000 customer nunber --

A Ri ght .

Q -- in your rebuttal testinony; right?

And so the exhibit that was provided,
in response to this data request presents the
total -- total cancelations -- like | said, the first
tabl e wi thout penalty, the second table with
penalty -- and separates it out by commercial and
resi dential customers and indicates a grand total.
Do you see that?

A Yes.

Q And under Cancelled Wth Penalty, the total
nunber of customers was 35, 892. Do you see that?

A Wt hout penalty?
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Q Ri ght . In the first table.

A Correct. Yes.

Q And the second table with the exit fee
applied, the total -- grand total, including
commercial and residential, was 1,047; right?

A Correct.

JUDGE Gl LBERT: Let nme add just very quickly on
Pages 2 and 3 of this exhibit, commercial custonmers,
as | understand it, are designated under the letter C
and residential customer are designated under the
letter R, is that correct?

THE W TNESS: Yes, that's correct.

MS. SODERNA: Thank you for that clarification.
BY MS. SODERNA:

Q And these tables, if you |look at the note
bel ow the tables, it indicates that those nunbers
include cancel ations for not passing the credit
check --

A Correct.

Q -- cancelled by the custoner; right?
A Yes.
Q Enrol I ments errors, et cetera; right?
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A Correct.

Q So would you accept, subject to check, that
the addition of these two grand totals and these two
tables is 36,9397

A Yes. And that was w thout a cal cul ator.
That's correct.

Q And that's subject to check; right?

A Yes.

Q And when you conpare the total 61,216
signed contracts during this sanme period of tine,
woul d you again accept, subject to check, that
this -- that the total cancelations that we just
identified anmounts to 60 percent of all contracts
signed from February 2008 until Novenber 2008, either
never becanme valid or were |ater cancelled; would you
accept that?

A Yes, that's generally correct.

Well, just for clarity they were
cancelled. They may have been valid or may not have
been valid. Is that correct? Okay.

Q Ri ght . So this note bel ow says,
Cancel ati ons including not passing credit check, but
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that's actually somewhat inaccurate, right, because
if they fail the credit check, then that contract

never becomes valid; right?

A No, it's clearly inaccurate because the
cancellation is -- and | apol ogize. Just for clarity
to help -- is that the cancellation, what it's saying

is, includes not passing the credit check, which
means whether it was valid or not it's captured under
a cancellation code. This goes back to an earlier
guesti on about categories and how we catch -- in that
cancellation it includes the ones that we cancel as a
result of not passing the credit check, not just that

custonmers call wus.

Does that make -- did | explain that
clearly?
Q Sure --
A So it's cancelled for whatever reason, it

just does not make it, whether the customer calls,
whet her we -- it gets internally and we don't pass
credit, we consider it cancell ed. It's just a
different party cancels it.

Q Ri ght .
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But comparing those nunbers it's fair
because the 61,000 total customers includes al
contracts signed?

A That's correct.
Q Ri ght . OCkay.

So then on the first page of the

exhibit I"'ma little confused because it appears to
be the number -- if you look in the note and you can
clarity this for me -- of contracts that were

cancel |l ed due to customer dissatisfaction. And that
is my guess at what that note indicates, but can you

pl ease clarify that for ne.

A What | recall that it should mean is it
says that these -- this basically -- as you know, we
give an extra 30 days after the first bill as a

cancel l ation peri od. So they, in essence, get
somewhere around 70 days to cancel their contracts
wi t hout penalties.

And so the note -- hold it up for the
canmera -- the numbers in the table above include only
the contracts that were cancelled by the custonmer,
which means it wasn't things that we determned to
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cancel, through either us or through the utility --
because we get drops through the utility -- fromthe
signing date, the day they signed at the door to up
to 70 days fromthe time it fl owed. Because t hat
basically is -- gives them the extended cancell ati on
period in that little -- it excludes those that were
not passed, that didn't pass credit checks,
enroll ment rejects, which are issues internally. The
utility bounces back the transaction because there's
data incorrect or we've transposed something or the
informati on doesn't flow properly so we can't process
t he contract.

Q And so -- is ny understanding correct then
from what you just explained that this is not --
t hese numbers would not include contracts that were
per haps cancelled 2 years after signing the contract
or some greater period of time than 70 days. I s that
my understanding -- is my understanding correct?

A This number, that's correct.

Q But |I'm also confused because in your
rebuttal testinony, if you turn to Page 46, the next
page from which we were just tal king about, you
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i ndicate that between January and December 15, 2008,
t here have only been 9, 315 cancel ations total. I's
t hat number conparable to the 13,408, and which is

more accurate?

A Thi s would probably -- and, again,
subject -- | can't confirmat this point. But this
woul d nmost |ikely be cancel ati ons that were consuner

cancel ations. And | would have to verify where |
pulled the data from as to whether it was post-flow
or preflow or if it was outside of their cancell ation
period basically, what we'd seen or if that was a
number -- if that number is relative to only
contracts signed in 2008 or not. | can't recal
where | pulled that data.

Q Okay.

A | just know it was pulled fromreporting
internally.

Just give nme one second, if | could...
can | just have one second? Yeah, | can't provide
you any further.

Q Okay. Well, that -- would you be amenabl e
to using the 13,408 number for purposes of talking
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about customers that have actively cancelled their
contracts within 70 days of flow?

A Yes, | woul d.

Q Okay. And so that nunber out of the total
61, 216 signed contracts, would you agree with ne,
subject to check, that that ampunts to approxi mately
22 percent cancellation rate?

A That would be around that -- that would be
about right.

Q And you testify in that same paragraph that
there were in 2008 -- the cancelations in 2008, at
| east at the time of that testinmony, represented a
significant inprovement to the Company's 25,000
cancel ations in 2007. That's what you testify to;
right?

A Sorry. Just one nore timnme.

MS. SODERNA: Strike that |ast question,
pl ease.

This actually is marked confidenti al .

| am so sorry that | did not catch that.

THE W TNESS: Thought it was because there

was -- but | didn't --
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MR. CLANCY: What pages?
MS. SODERNA: Page 46.
MR. CLANCY: \What |ine?
MS. SODERNA: 1047, 1048.
MR. CLANCY: No, that was dedesi gnated.
MS. SODERNA: It was dedesi gnated?
MR. CLANCY: Right.
MS. SODERNA: Wonderful. Great.
Okay. So back -- or we never went

of f.
BY MS. SODERNA:

Q So you testified that there were 25,000
cancel ations in 2007; is that correct?

A That's what | have here, yes. That is
correct.

Q And you purport to speak for M. Hames and
M. Nicholson in this testinony by concluding that
t he decrease in the number of cancel ations somehow
represent the success of their training programs,
don't you?

A Yes, | attribute that in part there. Yes.

Q But in your analysis you don't take into
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account the volunme of sales activity in 2008 when you
di scussed the number of cancelations; right?

A | did not in that paragraph, no.

Q And, in fact, when you conpare the 25,000
cancel ations in 2007, to the total contracts signed,
which we di scussed earlier in 2007, which was 130, 000
contracts, that actually represents an approxi mate
19 percent conplaint rate; would you accept that,
subject to check?

A That's correct.

Q So while the cancell ation numbers appear to
have i mproved, the numbers thensel ves, the
cancell ation rates have actually gotten worse;
woul dn't you agree?

A No, | would not agree.

Q So you don't agree that -- you know, we
wal ked through the numbers and the 19 percent
conplaint rate in 2007 -- sorry -- the 19 percent
cancellation rate in 2007 you don't believe conpares
to the 22 percent cancellation rate in 2008?

A | believe if we're using your -- what
nunber are you using to make that determ nation?
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Q It's my understanding that data that the
Conpany provi ded, which we discussed earlier, the
total contract sign was in 2007 was 130,000; is that
accurate?

A That's correct.

Q And the Company indicated that there were
25,000 cancel ations in 20077

A "' m good with you. | get that.

Q So that would be in a 19 percent
cancellation rate; is that fair?

A | understand that. Okay.

Q And then previously we wal ked through the
compl aint rate using the same analysis in 2008, which
i ndicated a 22 percent cancellation rate.

A And | apol ogi ze. What nunber are you using
as the numbers of cancelations for '08? Are we using
the 137

Q 13,

A Ri ght . So there was --

Q That would be assum ng the 13 was accurate,
right, which we went over?

A Ri ght . So that in and of itself still
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provi des for a decrease here over a year in the
cancel l ation rate.

Q And how do you figure?

A Wel |, because there was about 85,000 -- in
2008 there was about 85,000 contracts signed. And we
had 13,000 conmplaints, that's a 15 percent conpl ai nt
rate, which is down 5 percent from roughly 20.

Q Well, let's back up because it's not
conplaints, it's cancelations; right?

A | apol ogi ze. Cancel l ation rate. | didit.

Q We're conparing -- the nunbers, you agreed
with me, the 13,408 cancel ati ons --

A Agr ee.

Q -- is directly comparable to the 61, 216
signed contracts because it's the exact same period
of time; right? So I'mnot msmatching time periods

there, am |1 ?

A February to Novenmber. Oh, | see your
point. Over that exact same period of tinme.
Q When we're tal king about not -- and so |et

me clarify, actually. That's a good point.
When | say "during 2008," |I'm
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specifically referring to February of '08 and
Novenmber of '08, which is the data that was provided.

A Ri ght .

Q Wth that caveat would you agree with me
that the cancellation rate was actually --

A Woul d stay the same.

Q -- higher in 2008 for that period of time?

A No, they're roughly -- they're both
basically 20.-something percent on this cal cul ator.
So that's generally based on those numbers it
cal cul ates to be about the sane.

Can we agree with -- within a
per cent age?

Q Yeah, nmy calculation results in 19 percent
for 2007 and 22 percent for 2008; but we'll |eave
some room for rounding there.

So you continue to maintain, though,
don't you, that there is not necessarily a
correlation between the |evel of cancellation and
customer satisfaction because there are numerous
reasons why a customer m ght cancel; right?

A Yes, there are.

509



10

11

12

13

14

15

16

17

18

19

20

21

22

Q And one reason | can think of off the top
of my head is instances where the custoners was maybe
sl apped, would you agree that that's another reason
customers m ght cancel ?

A | think a customer would cancel if they
were, Yyes.

Q And woul d you al so agree that custoners
m ght cancel if they didn't understand what product
t hey were buying?

A On reviewi ng their decision, if they
weren't sure or they didn't understand it, they can
cancel , yes.

Q Okay. Thank you.

JUDGE Gl LBERT: Since you paused let me ask --

MS. SODERNA: Yes, | have one nore line to
go --

JUDGE Gl LBERT: That's not what | was going to
ask.

Are you done with Cross-Exhibit 147

MS. SODERNA: Yes.

JUDGE Gl LBERT: Okay. | have a real quick
question about it. | just want to make sure |

510



10

11

12

13

14

15

16

17

18

19

20

21

22

understand what it is.

If you take a | ook at the single chart
on what is now the second page of that exhibit and
that's what you've been referring to along with
Ms. Soderna, the 13,408, is that number included in
the two totals on what's now Page 3 of the exhibit?

THE W TNESS: Yes, it is. That nunmber woul d be
included.

JUDGE Gl LBERT: And so some of those 13, 000

would fall into the top charts and some would fall
into the bottom chart; is that correct?

THE W TNESS: They should all fall into the top
chart.

JUDGE Gl LBERT: Okay. Thank you.
Okay. Go ahead.

MS. SODERNA: One second. M. Zernmeno's here,
but | have one mobre line of cross to go and |I'm
hopi ng that we can plow through it relatively
qui ckly.

THE W TNESS: | "' m going as fast as | can.
Faster than | should, probably.

MS. SODERNA: Ditto.
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BY MS. SODERNA:

Q And |'m going to ask you sonme questions
about your coments about CUB's gas market nonitor.

A Yes.

Q And you're famliar with that tool; right?

A | know of it.

Q And it's a tool that CUB uses and shows on
its Website that conpares the fixed-price product of
various alternative gas suppliers to the regul ated
utilities' fluctuating PGA rate. s that your
under st andi ng?

A Yes, that's correct.

Q And, in fact, you attached a copy of the
results of U S. Energy from CUB's gas market nmonitor
as your Exhibit 1.1 in support of your contention
that the majority of your contract offerings that

have conpleted their terns have experienced savings;

right?

A | believe that was a typo. MWhich |ine was
t hat ?

Q Oh, really? Direct at Line -- at Page 6,

Li nes 116, 117.
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A Of which one? The director or rebuttal ?

MR. Mc MANAMAN: Direct.

THE W TNESS: | think I only have the rebuttal
here, Marty.

MR. Mc MANAMAN: Page 6, Line 116.

MS. SODERNA: | did not make -- | did not mark
t hose coupl e changes that you circul at ed. Sorry
about that.

MR. Mc MANAMAN: And are you saying that there
appears to be a typo because it should say that it --

MS. SODERNA: No, he says there appears to be a
typo. | didn't.

THE W TNESS: Can | just look at 1.1, please.

Yeah, | believe in the testinmony it
states -- in the paragraph it says, Historically many
of our customers have experienced savings over the
term of their contracts. That's accurate. But this
cannot be predicted because the future cannot be
predicted. That's pretty accurate and pretty
phi |l osophi cal .
| notice that the CUB Website shows

that the majority of our contract offer things that
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have conpl eted their terns have experienced savings

is attached to 1.1. And, yes, that is accurate. I

apol ogi ze. | m ssed that word. There is no
i naccuracy there. | believe that is what it said at
the tinme.

BY MS. SODERNA:

Q And generally you take issue with the gas
mar ket nonitor as unfairly conparing U. S. Energy's
fixed-price product, with the regulated utilities'
fluctuating rate because you believe it's conparing
appl es to oranges; right?

A Generally that's correct, yes.

Q Because one can't possibly conpare a
product like U S. Energy's, which is a |onger-term
fixed price product before that term has conpl et ed.
s that your position?

A No, the position is that there are
di fferent products in any conpetitive market. The
whol e or the underlying benefits to consunmers is that
you have a nunber of different offers fromdifferent
conmpetitors of different types of products that they
can choose from  And they're not all the sane.
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So, you know, in other markets you'll
see where they have gas pricing-type things. They
don't often try to conpare the current variable rate
agai nst a fixed price. They put all the fixed-price
offers together and they put all the variable rate
offers together. And nmy -- the -- | guess the bottom
line is that you're trying to conpare our vari able
rate product, which is not the sanme value or the sane
as a fixed-price product. They're two different
products. So, of course, they're never going to be
t he sane.

And | think what the CUB -- not to
suggest what it does in your view. But in ny view
it's trying to put them both together to determne if
there's a savings between them

Q Ri ght .

And that -- your perspective that you
just shared really, sort of -- that perspective
presumes that a customer has a fleet of different
product offerings of which they nust choose one
because they, of course, need gas service. Does t hat

fairly summari ze what you just --
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A No, it's not that they have to choose
because if they don't choose in this state, there is
no requirenment that they are forced to choose. They
just go to the utility.

Q Ri ght .

A What it suggests is that in any market
there's a number of products, some are variable; some
are blended; some are short term sone are long term
And normally what would be a normal conmparison is you
conmpare |ike products and the prices of those |ike
products.

So a product that provides stability
versus a product that prom ses savings. Ri ght. And
we have a nunber of those different products in
II'linois, but they're all provided together and it's
all based on a determ nation of savings, not whether
the |like products are simlar or what differences
bet ween |i ke products. It conpares strictly a
savi ngs against various different kinds of products.
In my view, that's what | believe it does.

Q But that -- I'"'mtrying to get into the mnd
of the consumer here because that's what we do. And
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" m thinking fromthat perspective it sort of
presumes that one is evaluating different groups of
products.

A Ri ght .

Q And choosing which suits their needs the

A That makes sense, yes.

Q That's how you believe that our consumers
are evaluating your product when U.S. Energy sales
agents cone to the door?

A | believe that consumers who want to ride
vari able rates will stay on a utility or on a
vari able rate product. Those that would prefer to
lock in a price simlar as we -- you know, | do
myself. And many consumers buy cell phone plans for
three years with fixed pricing. They don't stay on a
fluctuating month to month. They buy | nternet
service on two year plans that have a fixed monthly
price regardl ess of what the market's doing. They
buy burglar alarm systems on a fixed monthly
three-year term sanme as gas. You can either buy a
vari able rate and they're the same consuners probably
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that fix their mortgage for long terms instead of
riding the variable rate every nmonth.

It's a sinple choice. And in our view
we've tried to make it as sinple as possible. I f you
like to ride the variability of the markets, you get
a variable rate product, and there's many
competitors, which |I think are captured on your
Website which offer a variable rate product.

And there are sonme conpetitors such as

ourselves that offer a fixed-rate product, some one

year . Ourselves, | think in Illinois, we're the only
one that offers a five-year. That's the choice a
consumer has. And as the market matures, you'll see

different kinds of offers com ng out.

You' |l see recently that some of the
conpetitors offered a -- you know, you get this much
off until October, or you've got a seasonal price as

opposed to just the fixed across the year or a
different variable. And sone are based off of NYMEX
pl us $0.17 cents on your Website. Some are, you
know, based off a NYMEX and they have $3.99 service

charge.
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Q | think | understand your point.

A ' m sorry. | just -- | was trying to put
it together.
Q | think you've provided us enough exanpl es

to get your point.

Can | ask you, are any of those
products that you just described, other than utility
products, regulated -- price regul ated?

A No, they're not.

Q Is it your understanding that the utility's
gas cost are price regul ated?

A Yes, they are.

Q And |'m sorry, the utility's PGA, you would
not call that the market rate of gas, would you?

A No, it's the utility's price.

Q And you testified at Page 22 of your
rebuttal that you don't know if the gas market
moni tor accounts for all the charges, credits and
taxes that should be included in such analysis;
right?

A That's correct.

Q You testified that you believe the gas
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mar ket nonitor fails to include certain
transportation credits, fails to account for the

| ower delivery charge to choice custonmers and Peopl es
in -- Peoples Gas and North Shore Gas territory; is

that right?

A |'m sorry. At what page? 22?
Q Yes.
A Li nes?
What, | believe, |I've identified here

is | don't know if it does, is what ny testinmony
st ates.

Q Did you review the methodol ogy section of
the gas market nonitor in an effort to understand how
it works?

A Peopl e that have worked for nme has | ooked
at it.

Q Did you review M. MDaniel's surrebuttal
testinony regardi ng how the gas market monitor works?

A At sonme time ago, as | nmentioned earlier.

Q And he testified, didn't he, that the
transportation credits that you generally refer to
are, in fact, included in CUB's analysis in the gas
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mar ket nmonitor?

A Subj ect to check, yes, | believe he did.

Q Did that clarify your understandi ng of the
met hodol ogy of the gas market nmonitor?

A It gave nme a general understanding.

identified | believe also that, you know, taxes are

not included in your CUB nonitor, | don't believe
t hat was part of -- and, again, | apol ogize. ' m
just trying to make ti me. | believe he went through

a number of things. The transportation service
credits are included, but taxes are -- the tax
benefits are not.

Q And that's the only thing that you dispute
on the gas market there that is not included in the
rates that we present; right?

A |'d have to check; but, generally, two
t hi ngs, yes, to that question. And, secondly, |
still have no understandi ng exactly or have | seen
how t hey actually make their cal cul ations in what
manner to be able to determ ne how they calculate it
against a fixed-price offering froma certain date.

Hopeful ly that answered the question.
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Q | "' m curious, the gas market nonitor
met hodol ogy actually is not conmplicated. And let nme
know -- let nme see if you -- if what |I'mgoing to say
is your understanding of what it does. It takes in,
for example, someone in a Nicor Gas territory, it
t akes an average number of therms used from data
drives and the Illinois Commerce Comm ssion, and in
the case of Nicor gas, it would be 1325 therms --

A Ri ght .

Q -- and it calculates how nuch that person
woul d pay under Nicor's regulated rate to how much
t hat person would pay under, for example, U. S.
Energy's fixed rate; right?

A Correct.

Q And with regard to the taxes, is it your
under st andi ng that only a small handful and, for
exampl e, eight municipalities do not tax conpetitive
supply?

A There are, in fact, far nore than eight in
the tariff pages that do not tax conpetitive supply,
as | recall fromthe tariff sheets. "' m not sure
between the two utilities. There are dozens of
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muni ci palities that do not tax conpetitive supply.

Q Did you take that into account in your work
papers that supported -- sorry -- strike that.

The benefit of a nunicipality not
charging tax on the customer, you would accrue to
U.S. Energy, that is, that tax benefit counts in your
favor, in your view, right? Because that customer is
actually saving nore noney because they're not taxed
on their supply; right?

A That woul d be true.

Q And as far as you know, the gas market
moni tor doesn't purport to cal culate actual savings
or losses for specific customers; right? Just for an
average customer; right?

A Well, it's, | think -- you know, that's
interesting because we don't purport to offer savings
ei t her. But | think there's a --

Q No, | did say "offer." Calculate, the gas
mar ket nonitor.

A Cal cul ate, that's correct. That's what |
bel i eve.

Q And is it your understanding that CUB
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receives the informati on about various alternative
suppliers' offers directly fromthe suppliers?

A They do now, yes. They didn't at the tine.

Q In fact, you personally communicate with
CUB's director of communications, Jim Chilsen, on a
weekly basis to inform CUB of the Conpany's current
offers, don't you?

A Previously it was haphazard when they went
onto your Website. And after this action was
| aunched Jim and | began to speak weekly and he
communi cates with all of us now every week.

Q And you've actually -- you or sonmeone under
your direction consults the gas marketer frequently,
woul dn't you say?

A ' m sorry. Sorry. Say it again.

Q Ei ther you or someone under your direction
reviews the gas market monitor on CUB's Website
pretty frequently, wouldn't you say?

A No.

Q No.

How often woul d you say you or someone
under your direction reviews the gas market nonitor?
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A Ot her than in relation to this case, very
seldom Jimsends us a |list of everybody's prices
every Wednesday. W send them back. And really from
a conpetitive prospective that's the -- the interest
for us is how are the other conpetitors priced and
how do we see ourselves with the products that are
being offered so we know what's out there.

And | know that wasn't part of your
guestion, but that's the benefit for me is he
provides ne everybody's information so | don't have
to try to get it myself.

Q Ri ght .

And is it your understanding that were
t he Conpany to have any issue or discover any error
in the gas market nonitor that that would -- if it's
brought to CUB's attention would be corrected? |Is

t hat your general understanding?

A Sorry. Say that again one nore time.
Q |f the Conpany determned in their review
of the gas marketer, if and when they were to review

it, that they determ ned any error or m stake, that
if brought to CUB's attention that that would be
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addressed?

A | think that's reasonable to assume now.

Q It's true, isn't it, that the Conpany
mar ket ed five year fixed price natural gas supply
products to consumers in Illinois in 2004; right?

A That's correct.

Q And those custonmers that signed five-year
contracts with U. S. Energy in 2004 and those who
signed four-year contracts through September, say,
2005, have all now conpleted their original
contracts, right, those that remained with the
Conpany? Right?

A That's right.

Q Prior to the preparation of your rebuttal
testimony the Conpany was not able to identify any
customers that had saved nmoney on its product because
t he Conpany stated that it had not performed any
anal ysis, study or exam nation of savings. | s that
your recollection of the Conpany's response at that
time?

A That's correct, yes.

Q And in your rebuttal testimny at Page 23,
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Line 534, which was filed Decenmber 16th, 2008, you

reveal what you term an analysis of the savings,

| osses of all U.S. Energy residential customers in

Il linois that have completed the full term of their

contract. | s that

accurate?

A That's correct.

Q And when you say savings and | osses, you

conpare what those customers paid to U S. Energy with

what they would have paid to their utility; right?

A Simlar to what the CUB does, yes.

Q Did your

gas mar ket nonitor?

analysis differ at all from the

A Yes, | believe it did.

Q And how woul d that be?

A Well, the results were in my rebuttal

testinony with resp
specific custoners.
Q Ri ght . I

| was tal king about

ect

to what we found with our

wasn't tal king about the results.

t he analysis and how t hat

differed from the gas market nonitor.

Can you identify any specific -- not

dol |l ars and cents,

but

how t he met hodol ogy differed.
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A Well, the methodol ogy differed in the fact
that we did include all of the appropriate rates for
every nonth, including taxes. And we also had each
customer's consunmption -- actual consumption and the
exact date that they started, which was anot her
i ssue, you know, earlier on before the -- the Jim
process started which we were actually able to
identify when they began and each price and take the
actual detail. So there was no averaging or
anything, it was actually data.

Q Okay. | understand.

A And | think that's the point that we're
maki ng. Although, we did it in response to try to --
you know, a number of allegations made in this case,
such as the concern about marketing or targeting |ow
income. We did the other exercise because we wanted
to look to make sure we had proof that it clearly was
not happening, not just that we're saying it.

Simlar to savings and loss, it took a
| ot of resource time, but it continued to conme up
even though this -- the product does not provide
savings, it continued to be brought up. So what I

528



10

11

12

13

14

15

16

17

18

19

20

21

22

did is | put resources aside and we | ooked at every
single one of those customers one at tinme.

It took a long time to do it. W
pulled all the information out and gathered it. And
then we found that, in fact, not only in Ontario,
whi ch was the other market which constantly got
di sm ssed here, but, in fact, the customers that
actually went through the first five years at the
time or four years, actually -- you know, other than
one of them they all saved nmoney. And one saved over
$500.

So there is, in fact, potential for
savings in these products.

Q And let's explore that a little bit because
as | recall you said the total number of contracts
entered into in 2004 was 38,811; right?

A Subj ect to check, yes.

(Wher eupon, the follow ng
proceedi ngs were had of a
confidential nature and were

had in camera.)
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